IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GIANNONE, 8R. and RITA : CIVIL ACTION
GIANNONE, Individually and as :

Parents and Natursl Guardians

fer _ s
Their Minor Son

LN

AYNE TNSTITUTE, et al. : NO., 03-1718

MEMORANDUM
Dalzesll, J. October 29, 20032

In November of 2000, ., & minor,

enrolled in Alldredge Academy’s wilderness program. Just over
two weeks later, he left the program with ssvere frosztbhite and
other physical and emotional injuries. His parents, SNGGE
Gliannons, 8r. and Rita Glannone {(the "Glannoneg"), individually
and on NN sohalf, filed a twenty-three count complaint
againet Alldredge, its emplovesas, and ita agents. Zeveral of the
defendants have moved to digmisz the complaint, and we here

addresg thelr motions.

Factual Background

In late 2000, oo

fourteen vears old and suffering from Attention Deficit
Hyperactivity Disorder ("ADHD"} and Tourettes Syndrome.
Consolidated Am. Compl. 9 28-2%. Concerned with EEG—G—GEG_———"
difficultiss at school and at home, the Glannonss contacted an
educational consulting firm, Options for Special Kide, run by

Nancy Gresne. Id. at Y 22,



The Gilannones met with Greene in November of 2000 to
discusg how they could help their son. AL this meeting, they
providéd Greene with NN medical, psychological, and
educational records. Greene reviewed thege records and suggested
that Alldredge Academy’s wildernsss program would be ideally
suited for (R ne=ds. Id&. at €9 35-38. According to
Greens’s degcription, Alldredge combined outdoor group
activities, such ag hiking and learning to make a fire, with
intensive one-on-one psychological counseling. She also
explained that Jl8 vould slesep in a heated shelter, or,
occaglionally, in a tent. Id. at 4 40.

When the Giannones balked at Alldredge's 817,000
tultion, Greene informed them that her own son had attended a
gimilar program and suggested that they might borrow to cover the
cogt. Id. at 99 43, 45. After the Giannones decided to send
S o 2lldredge, Greene disclosed her 32,000 fee for finding
a "suitable program" for JEjR. 14, at § 4s3.

On November 21, 2000, the Glannones signed Alldredge
Acadenmy's two-page, standard-form Contract, Medical
Authorization, Release, and Consent Agreements (the YContract').
In zddition to an integration clause, the Contract containg seven
paragraphs in which the Gilannones consent to, inter alia,
W -ticipation in Alldredge Academy and medical treatment
for him. Most relevant here, one of these paragraphs, entitled
"Agrsement Lo Arbitrate All Disputaes® (the "Arbitration Clause™),

provides for the resolution of "any claim of any nature and



déscriptioa arising out of or connected in any way with the
student’s participation in the program, education, counseling, or
lodging, or with any other matter avising from the gtudent’s orx
parent’s connectilon and agreements with The Alldredges Academy.”
Becausc § A w25 a minor, the Arbitration Clause explicitly

"o lound] only . . . the 2lldredge Academy and the Parent

of the student." Rita Glannons’s signaturse appears after each of
the Contract’s geven paragraphs, including the Arbitration
Clause. Both of the Glannones signed after the integration
clauge at the end of the Contract. Defg.’ Msam. Supp. First Mot.
to Dismiss Ex. B.

On or about November 2%, 2000, NN :nd his father
flew to West Virgilnia. Two Alldradge representatives, "Stan'™ and
"Sarah", met them at the alrport and for the first time informed
S it he would be attending a wilderness program that
included hiking and backpacking. Consolidated Am. Compl. § 54.
W -ft the zirport with Stan and S8arah, and the trio
traveled by van to a remote locatlon. Upon arrival, Alldredge
emplovess allegedly required § R to remove all of his clothing
and stand barefoct in the snow while they ssarched for drugs and
other contraband. Id. at Y 55. oOne of Alldredge’s Field
Supervigore, Carrie Hawking, called the Gilannones that night to
inform them that S i coduction to the program had gone
"very well" and that the fresh enow made for a "very beautiful

sight." Id. at 99 s7-58.



Concerned about where her son would be slee?iﬂg at
night, Rita Glannone called Greene on November 20, 2000 and asked
her to confirm that Wil would be zleeping indoors if it became
too cold. After contacting Alldredge, Greens told the Glammones
that.!lll!l would be gleeping in a heated sghelter becauge a cold
front had recently moved in. Id. at Y9 62-63. On the same day,
the Glamncnes received a letter from Michael Beswick, 2lldredge's
Program Director, sxplaining policies about contact between
parents and thelr children and a letter from Hawking emphasizing
the ilmportance of communication between parents and the program.
The Giannones also received inveoices from Alldredgs by mail, and
they made payments by mail. Id. at §9 59-61.

On or about December &6, 2000, Hawking discovered
injuries to JN——G—— foct. 14, at ¥ 117-18.

Although alldredge was scheduled to contact them on
Friday, two days later, the Glannones received no phons call., On
the following day, however, Greene left a message on the
@Glannones' answering machine to inform them that Alldredgs's
Director of Admissionsg, Glenn Bender, had reported a "madical
emergency” concerning (N, 14, at Y9 64-65. On hearing the
meszage, Rita Glannone immediately contacted CGreene and learned
that YN ©:ct had beconme extremely disgcolored due to
expogure to the cold and that a local doctor had diagnosed him
with "Reinard’'s Phenomencn.® Id. at ¥ &7.

After speaking with Greene, Rita CGlannone contacted

Alldredge and gpoke with Sandra J. Schmiedeknecht, Alldredge's
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Medical Dirsctor. Schmiedeknecht explained that'ililgl's feat
had turned a “very scary" black color, but had "pinked up" after
an application of warm water. Though a local doctor had
concluded that (M v:c "fine, " Schmiedeknecht told Mre.
Giannone that NS vould be taken to an appointment with a
rheunatologist on Monday. Schmiedeknecht refused to allow Mrs.
Glanncne to speak directly withusmwsl. 13, at §9 71-77.

On Monday, December 11, 2000, Rita Glannone called
Hawkins to discuss (S rheunatologist appointment, and
Hawkins promised that Schmiedsknecht would contact her. After
walting in vain for some regponse, Mrs. Glannons called Alldredge
again, and Schmiedeknscht told her that no one had ever made an
appointment for Yilllebacause the nearest rheumatologist was
more than three hours away. Schmisdeknecht also refuged to
provide Mrs. Glannone with the phone number of the doctor who had
treated SNEE. IS, at 99 g0-83.

Unable tTo consult with the tresting physician, Mrs.
Glannone asked to speak with her son. Schmiedeknecht transferrsd
her te Havkins, and Hawking initially refused to let her talk
with SHNEEA. Vhen Mrs: Giannone told Hawkins that she planned to
remove Sk rom Alldredge, Hawkings finslly promised that
R vould call her by 10:00 p.m. The appointed hour passed,
but the Giannones received no telephone c¢all. They contacted
Alldredge, and Hawkinsg eventually arrangsd for the Glannones to
gpeak with their son. R told his parents that his feet hurt

and that he had lost a lot of weight. Id. at 99 s4-90.
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s Alldredge Academy on December 14, 2000 and
met the Giannones at Philadelphia International Airport. ill.!‘
could not walk without excruciating pain, 8o his parents used a
wheelchalr to transport him to thelr car and had to assist him
into their house. Safely at home, Sl —c1d his parents that,
at Alldredge, he had slept outside in the snow, sheltered only by
& gleeping bag with a plastic cover. Id. at 99 s1-96.

The next day, the Glannones took 4 to the
Emergency Room at Chilldren's Hospital of Philadelphia. il
had lost fifteen pounds since entering Alldredge’s program, and
doctors diagnosed him with bi-lateral frostbite of the feet and
neurcpathic pain. SR rsceived pain medication and remained
at the hospital overnight. Later, he wag transferred to the
intensive care unit. Id. at 99 se-104, 115.

Over the following daye, WM bogan to relate some of
his experiences at Alldredge to his parents. He had slapt
outeide in the cold without any kind of heat or shelter, except
for hig sleeping bag. 2alldredge employees berated _ when he
asked to speak with his parents. Unable to make a fire for
himself, W zttempted to eat "frozen' food, but the food
caused him Lo vomit. Travis and Keith, two Alldredge employees,
poured watsr down hig throat, causing him to choke, and they
poured water on his chest ag a form of punishment. The wet
clothing froze and stuck to JANNMEEE -odv. leaving him cold

throughout the day. Id. at 9 108-14.



S continues to suffer severes pain, mental anguigh,
humiliation, anxiety, and stress as a result of his time at
Alldredge Academy. Id. at § 141.

On their own behalf on behalf of Wi, the Giznnones
filed a Consolidated Amended Complaint against the Alldresdge

? and fifteen John Does: The

Defendants,® the Greene Defendants,
complaint includes twenty-three counts, including thirteen counts
against the Alldredge Defandants and eleven counts against the
Greene Defendants.® The Giannones seek to rscover from the
Allaredgs Defendants for vieolations of the Racketeer Influenced
and Corrupt Organizaticns Act and for negligent child abuse,
fraud, fraudulent misrepresentation, breach of.fiduciary duty,
braach of contract, assault, battery, negligence, negligent

gupervigion, intentional infliction of emotional distress,

negligent infliction of emotional distrsess, and civil congpiracy.

' The "Alldredge Defendants" are Alldredge Academy;

Ayne Institute, LLC, an entity affiliated with Alldredge Academy;
L. Jay Mitchell and Lance Wells, co-founders and owners of
Alldredge; Glenn F. Bender, Alldredge’s Dirsctor of Admiggiong
and Marketing; Michael Beswick, Alldredge’s Head of School; J.
Weston White, an Alldredge emplovee; Ron Schwernkler, Alldredge’s
Director of Village; Ray Gwilliam, Alldredge’s Director of
Extended &tay; Tom Harvey and Carrie Hawking, two Alldredgs
Wilderness Field Supervisorg; Sandra J. Schmiedsknecht,
Alldredgs’s Medical Director; Patrick O'Brien, 2alldredge’s
Village Program Director; and four other Alldredge employesas
whoge lagt names ars unknown but whose glven names are Stan,
Szralh, Travis, and Keith.

* The "Greene Defendants” are Nancy V. Greens,
individually and trading as Cpticons for &pecial Kids, and Opticne
for Special Kids.

* Thieg apparent failure to sum is because the Gilannones
bring Count XXIII againet all of the defendants.
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geveral of the Alldredge Defendants moved Lo digmiss the
complaint on May 27, 2003,° and Glenn Bender filed a separate,
though much the same, motion on Octcher 10, 2003.° BReacause of
thelr similarity, we treat the two wotions to digsmiss as though
part of a single motion brought by all of the Alldredge

Defendanta. ®

Analveis

The moticns seek the dismisesal of all of the Gianncones'
individual claims and many of their claims as NG
repregentative., At the outset, the Alldredge Defendants argue
that the Arbitration Clause divests thig Court of subject matter

jurisdiction over the Giannones' individual claims.’ The

* The parties to this "First Motion to Dismige” were
Alldredge Academy, Ayne Institute, LLC, L. Jay Mitchell, Michael
Beswick, J. Weston White, Carrie Hawking, Sandra J.
Schmiedeknechi, Ron Schwenkler, and Patrick O'Brien.

* We refer to Bender’s motion as the "Second Motion to
Dismiss.”

® Degpite some inconsistency with our earlier usage,
ges, 2.9., supra note 1, we collectively refer to the parties to
the First and Second Motlons to Dismiss as the "Alldredge
Defendants® throughcut the remainder of this opinion.

Because 1t appears that the Glannonesg have not yet
gerved Lance Wells, Ray Gwilliam, Tom Harvey, Stan, Sarah,
Travisg, Kelth, and the fifteen John Dosz, we will dismiss without
prejudice all claime against them, unlessz the Glamnones can shovw
good cause for thelr failure to serve by Wovember 17, 2003. See
Fed., R. Civ. P. 4{m;}.

" Alternatively, the Alldredge Defendants contend that
the Arbitration Clause’s existence makegs the Giannoneg’ pleading
defective., Sse, e.g., First Mot. to Dismiszs § 19, at 6 (arguing
for dismigsal for "fallure to sest forth a claim upon which relief
can be granted"). Assuming, however, that the complaint is

{continuaed. ..



'Alldredg@ Defendants also request that we dismiss several of ths
counts for failure to state claims upcon which relief could be

granted.

B, The Arbiltration Adreamant

According to the Alldredge Defendants, we should
dismiss all of the Glannones' individual claims because their
agreement to arbitrate "any claim . . . ariszing out of [HINGEER
participation® in Alldredge Academy's program® deprives us of

subject matter jurisdiction.® See Defs.' Mem. Supp. First Mot.

(.. . continued)
othaerwise gufficient, the fact that such a clauge exists would
not doom any of the Glanncnes’ c¢laims. Thue, we hold that the
Arbitration Clausge’s existence, by itself, doeg not sntitle the
Alldredge Defendants to Rule 12 (b} (5} dismissal of the claims
that the Glanncnes asgeart on theilr own behalf.

* We recognize that the Contract on which the Alldredge
Defendants rely was not attached to the complaint, so 1t is
somewhat unusual for ug to consider it when ruling on filings
gtyled ag "motions Lo dismisge."™ But cf. infra note 9
{characterizing the motion as one to compel arbityvaticon}. 8till,
we may consider "an undisputedly authentic decument that a
defendant attaches as an exhibit to a motion to dismiss 1f the

plaintiff’s claims are based on the document." Pension Ben.
Guar., Corp. v. White Conscl. Industries, Inc., 998 F.24d 1192,
1196 {3d Cir. 1993). The Gilannones conceds the Contract’s

authenticity, ges Ple.’ Mem. Opp. Mot. to Dismiss at 14
fadmitting that "they signed" the Contract}, and they appear to
azgert a claim for the Alldredgs Defendantsg’ breach of the
Contract, cgompare Consolidated Am. Compl. § 173 (referring teo "a®
gingle "contractusl agreement") with Pls.' Mem. Opp. MoL. to
Dismigs at 14 (referring to the Contract as that "agreement™;.

In addition, they did not challenge the Alldredge Defendants’
reliance on the Contract in their motion to dizmiss. Thus, as
the question 1s not in disgsputs, we shall consider the Contract
while resclving the motions before us now.

® Though styled as a motion to dismiss for want of
gubject matter jurisdiction under Federal Rule of Civil Procedurs
{continued. . .)



to Dismise at 11-14. The Giannones, on the other hanﬂ, argus
that the Contract -- including the Avbitration Clause -- 1g void
because thelr agsent was procured by fraud in the factum.
Specifically, they assert that the Alldredge Defendants and their
agent misrepresented, among other things, that Alldredge Acadsmy
offered a Y"therapeutic program to help [the Clannones'] disabled
child, " when the program was actually a "boot camp where their
son wag intentionally abused and neglected." Zes Pls.' Mem. Opp.
Mot. to Dismigs at 19.

We begin with the Federal Arbitration Act ("FAA"), §
U.8.C. B8 1-16 ({2003), the statute "creat[ing] a body of federal
substantive law establishing and regulating the duty to honor an

agreement Lo arbitrate." HMegses H. Cone Mem'l Hosp. v. Mercury

Conmgtr. Corp., 460 U.5. 1, 26 n.32 {(1983). Collectively, the

FAR's proviglong embody a "liberal federal policy favoring
arbitration agreements [that] is at bottom a policy guarantssing
the enforcement of private contractual arvangements." Mitsubishi

Motors Corp. v. Soler Chrveler-Plvmouth, Inc, , 473 T.8. 814, 625

(1985} (guotation and citation omitted).

°(...continued)

12{b} (1}, we treat the portion of the Alldredge Defendants’
motion addressing the Arbitration Clause as a wmotion to stay this
action and to compel arbitration pursuant to Ssctionsg 2 and 4 of
the Federal Arbitration Act, 9 U.8.7. 8§ 4 {(2003). oOur Court of
Appeals has recognized the functional equivalence of dismissing
an action and directing the parties to proceed to arbitration.
Sea Seus V. John Nuveen & Co., 146 F.2&8 175, 179 {34 Cir. 1998);
ses algg Dancu v, Coopers & Lvbrand, 778 F. Supp. 832, 835 (E.D.
Pa. 1951}, aff’d, 972 F.2d 1330 {3d Cir. 1992},

190



Notwithstanding this policy;'arbitfaﬁors *derive their
authority to resolve disputes only because the parties have
agraed in advance to submit such grievances to arbitration.®

ETET Techs., Inc., v. Communications Workers, 475 U.5, 643, 648-49

{1986). Thug, arbitration remains "a matter of contract and a
party cannot be reguired to submit to arbitration any dispute

which he has not agreed so to submit.” Steelworksrs v. Warricor &

Gulf Navigation Co., 2363 U.5, 574, 582 (19690). Taking these

conslderations into account, Section 4 of the FAR requires courts
to "make an order directing the partiss to procesed to arbitration
in accordance with the terms of the agreement,” provided that
they are "satisfied that the making of the agresment for
arbitration . . . ig not in issue.™ % U.3.C. § 4 (2003}.

The Supreme Court construed Section 4 in Rrima Paint

Corp. v. Flood & Conklin Mfg., Co., 2388 U.8. 385 {1967;. There,

Prima Paint and F&C had entered a consulting agresment, which
included a clause providing for arbitration of "[alny controversy
or c¢lalm arising out of or relating to" the agresement. Id. at
398, Shortly after Prima Paint executed the agreement, F&C filed
for bankruptcy. After learning of the filing, Prima Paint
refused to pay F&C the money due under the consulting agreemsent
bacauge it clalmed that "F&C had fraudulently representead that it
wag golvent and able to perform its contractual obligations,
where . . . 1t was 1in fact insclvent and intended to file a
[bankruptey] petiticon.” Id. In response, F&C initiated arbitral

proceedings agalnst Prima Paint, and Prima Paint petitioned a

11



federal district court to enjoin the arbitration. F&C cross-
movad for a gtay of the federal action pending arbitration. The
district court granted F&l’'s motion to stay the action, and the
Supreme Court affirmed that an arbitrator should decide whether
fraud vitiated the contract. Id. at 299-401.

In reaching thig result, the Court emphasized language
in Section 4 referring to the "making of the agreement for

arbitration.” 9 U.5.C. § 4 (emphasgis added). The final

prepositional phrase raquires the geverance of consideration of
an arbltration clause from the rest of the contract:

[T1f the claim is fraud in the inducement of
the arbitration clause itself -- an isgsue
which goes to the "making” of the agresement
to arbitrate -- ths federal court may proceed
to adjudicate it. But the statutory language
does not permit the fedsral court to consider
claimg of fraud in the inducement of the
contract generally. . . . We hold, therafore,
that . . . a federal court may congider only
lzsues relating to the making and performance
of the agreement to arbitrate.

Id, at 403-404 ., In short, Prima Paint held that courts should

adjudicate issues involving fraud in the inducement of an

arbitration c¢lause, but arbitrators should determine whether

there has been fraud in the inducement of an entire contract.
Our Court of Appeals addressgsed a similar situation in

Sandvilk AR v. Advent Int'l Corp., 22¢ F.3d 99 (34 Cir. 2000). In

that case, Advent negotlated an agrsement to purchase interests
in three of Sandvik's subsidiaries. The agreemant included an
arbitration clause mandating arbitration of "[alny dispute

ariging out of or in comnection with" the agreement. Ralf Huep

12



gigned the agreement on advent’s behalf, but Advant later
repudiated the entire contract, including the arbitration clause,
claiming that Huep lacked proper authorization to enter inte it.
Id. at 101. 8Sandvik brought sult in federazl district court, and
Edvent moved to compel arbitration. The district court denied
Advent’s moticon, and the Third Circult affirmed the lower court’s
decision to rule on the contract’s validity before enforcing the
arbitration clauge.

Despite Prima Paint’s preference for arbitration, the

Third Circuilt used the theoretic distinction between veid and
voidable contracts to uphold the district court’s decision. See
Sandvik, 220 F.3d at 107 ("[Wle draw a distinction between
contracts that are asgerted to be ‘voild’ or non-exisgtent

and those that are merely ‘voldable,’ ag was the contract at

iggue in Prima Paint."). After obgserving that "Prima Paint’'s

holding addressed the effect ©f fraud in the inducement claime, "
our Court of Appeals notsed that the Supremse Court "did not
grapple with what 1s to be done when a party contends not that
the underlying contract is merely voidable, but rather than no
contract ever existed.™ Id. at 105, Seizing on this
opportunity, the Court of Appeals held that "when the very
exlstence of . . . an agrsement [to arbitrate] is disputed, a
digtrict court 1s correct to refuse to compel arbitration until
it resolves the threshold question of whether the arbitration

agreement exigts." Id. at 112.

13



Read tﬁgethér, Sandvik and Prima Paint'require 2

complex analysis of any challenge to the enforceability of an
arbitration agreement.'® First, the Court must decide whether
the challenger claims that the agreement is void™ or merely
voidable.? If the challenger contends that it ie void, then
Sandvik permits the Court to determine its actual validity. If,
on the other hand, the challenger asserts that the agreement is

voidable, then Prima Paint recuiresg further characterization

becauge the Court resclveg only challenges to an arbitration
clauge within a broader contract. An arbitrator decides global

issuss related to the agresment as a whole.

* Az we sngage in thig analveis, we rely on federal

law. Bee Goodwin v. EBElking & Co,, 730 F.2d %%, 10% {34 Cizr.
1%984) ("[Flederal law appliss in construing and enforcing an
arbitration clauge . . . .7},

A vold agreement is one with a "total absence of
lagal effect, " 1 Arthur Linton Corbin, Corbin on Contracts § 1.7
{Jogeph M. Perillc ed., rev. ed. 1993), or one "which produces no
legal obligation.™ 1 Samuel Williston, A Treatige on the Law of
Contracts § 1:20 (Richard ~. Lord ed., 4th ed. 1990). See alsgo
Restatement (Sscond) of Contracts § 7 cmb. a (1%81} {("A promiss
for breach of vhich the law nsither gives a remedy nor otherwlise
recognizes a duty of performance by the promiscor is often called
a void contract.m)

¥ n ovoidable agreement "ig, Lo some extent, legally
operative, " but at leagt one of the partisg usually possesses
both "a power to avoid [its legal effect] and a power to validate

[that effect] by ratification.” 1 Arthur Linton Corbin, Corkin
on Contracts § 1.6 {Joseph M. Perillo ed., rev. ed. 199%3). Se=s
also Restatement (Second) of Contracts & 7 (1281} ("A voilidable

contract 1s one where one or more parties have the power, by a
manifestation of election to do so, to avold the lsgal relatilons
created by the contract, or by ratification of the contract to
extinguish the power of avoildance. ™).

14



In this case, the Giannones claim that the Bildradge
Defendants and thelr agent fraudulently misrspressnted that
Alldredge Academy offersd "a therapeutic program to help their
disabled child" when it was actually "a boot camp where thelr son
was intentionally abused and neglecgted.® Pla.’ Mem. Opp. Mot. to
Dismisg at 1%. They characterize such misrepresentations as
fraud in the factum that renders "the entire contract, including
the arbitration provigion, . . . vold ab initio." Id. While the
Glanncnes’ assertions clearly ralse guestions about whether the
Alldredge Defendants acted fraudulently, we must look dseper into
the precise nature of the fraud they identify because the type of
fraud alleged is highly consequential to our resolution of the
moticons to dismiss.

Courts "clasgsically® distinguish bestween two Lypes of
fraud, fraud in the factum and frauvd in the inducement. 26

Samuel Williston, A Treatise on the lLaw of Contracts § 6%:4

{Richard &a. Lord ed., 4th =34, 199%0); gee also 7 Arthur Linton

Corbin, Corbin on Contracts § 28.22 (Joseph M. Perillo ed., vev.

ed. 1%93}) {(distinguishing between fraud in the factum and fraud
in the inducement}. In cases where one party's assant has been
procured by fraud in the factum, courts trealt the agresment asg

vold and legally insffective. Ses, s.9., Resclutlion Trust Corp.

v. FKoogk, 867 F. Supp. 284, 287 {(E.D. Pa. 1994} {(Robreno, J.}
{("[Flraud in the factum . . . would rendsr the [agreemant] wvoild
."1; sse alsc Restatement {(Second) of Contracte § 162

{1981). When, however, there iz fraud in the inducement, the

15



agresment is voidable at the option of the defrauded party. See.

e.9., Langley v. FDIC, 484 U.8. 86, 94 {19287 (recognizing that

"fraud in the inducement . . . renders [a contract] voidable but
not void"}; sse also Restatement (Second) of Contracts § 164
{(1981}.

Desplite the "metaphysical ring” of the fraud-in-the-

factum/fraud-in-the-inducement digtinciion, see Sphere Drank Ins.

Ltd., v, Clarendon Nat'l Ing. Co., 263 F.3d 26, 31 (24 Cir. 2001},

it carries practical significance here. If the Gilannones allege
fraud in the factum, then Sandvik allows the Court to decide

- whether the contract 1s vold. On the other hand, Prims Paint

requires ugs to refer to an arbitrator allegations of fraud in the
contract's inducement that would render 1t voldable.

Fraud in the factum occurs when "fraud . . . procures a
parﬁy’s signature to an instrument without knowledge of its true

nature or contents.® FDIC v. Deglauy, 207 7.2d 153, 171 (34 Cir.

2000y {quoting Langley v. FDIC, 484 U.8. 86, 93 (1987)}); gee algo

Reztatement {Second; of Contracte § 163 & cmt. a {1981} {defining
fraud in the factum as "a misrepresentation as to the character
or essential terms of a proposad contract'). "Fraud in the
inducement, on the other hand, does not involve terms omitted
from an agreement, but rather allegations of oral representationsg
on which the other party relied in entering into the agresment
but which are contrary to the express terms of the agreement."

Davhoff Inc. v, H.J. Heinz Co., &6 F.2d 1287, 1300 {34 Cir.

1996} ; gee also Restatement (Second) of Contracts § 164.

15



Using these definitiong, one could reasonably argus
that the Alldredge Defendants’ alleged misrepressentations {i.e.,
describing a program as therapsutic for a disabled child when it
was really a "boot camp®} congtitute either kind of fraud. The
Giannones argue that the misrepresentations were fraud in the
factum because they involved the contract’s Yessential terms,”
gee Pls.’ Mem., Opp. Mot. to Dlsmiss at 19, but the
misreprasentation could also be geen as fraud in the inducemant.
To resolve this lssus, we lock to the ancient roots of the
digtinction between fraud in the factum and fraud in the
inducement.

In medieval England, plaintiffs initiated contract
litigation by obtaining writs of covenant or debt sur obligation.

Kevin M. Teeven, A Historv of the Anglo-American Commen Law of

Contract 6-8 {1990}. Thesge actions lay only when a sealed
instrument memorialized the transaction at issue, and -- when
such formalities were observed -- the common law courts required

defendants to honor the contract, unless they pled and proved ths

defenge of pon sat factum ("not hig desd”) . See Clinton W.

Francis, The Structure of Judicial Administration and the

Developnment of Contract Liaw in Ssventeenth-Centurv England, 83

Colum. L. Rev. 25, $1-92 (1983). A non sst factum plea agserted

that the sealed instrument did not bind the defendant because the
defendant had not actually signed it {(i.s., hig gignature had
been forged) or because he "gigned an instrument that [was]

radically different from that which he wag led to believe." 7

17



Arthur Linton Corbin, Corbin on Contracts § 28.22 {Joseph M.

Perille ed., rev. ad. 1993;.

For example, the English Common Pleas court considerad
a cage arising ocut of a debt that Chicken owed to Thorocughgood,
who was "not lettered"., After somsone told him that it would
raleage Chicken's debt, Thoroughgood zigned a document that was
actually a deed gilving Chicken a limited right to use gome of
Thoroughgood's land. The court held that "if the effact [of a
writing] be declared to him in other form than is contained in

the writing . . . he ghall avold the deed." Thoroughgood v.

Cola, 76 Eng. Rep. 408, 410 (1582}). In modern parlance, the deed
was void because misstating the contents of a document to an
1lliterate constitutes fraud in the factum.

Though the common law courts upheld pleas of non est
factum when the "party was misled into wmisunderstanding the
aggsential nature of what he was doing, " Bernard E. Gegan, Turning

Back the Clock on the Trizl of Equitable Defenges in New Vork , €3

St. Johm's L. Rev. 823, 843 (19%4), they refused to recognize a
more general fraud defense, gee James Barr Ames, Spscialty

Contracte and Bguitable Defences, 9 Harv. L. Rev. 4%, 51 (1895~

1896). A court of equity, on the other hand, would "grant a
permansnt unconditional injuncticn against an action upon a
gpeciality got by fraud." Id. For instance, when a seller
claimed that a jewsl was worth £360 and the buver signed a

promigsory note in payment for it, the Chancellor decreed that

the note could not be enforced after the buyer discovered that
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the jewsl was worth only £20, even though the common law courts

had already enforeced it.* Courtnevy v. @lanvil, 7% Eng. Rep. 294
(K.B. 1815).

Despite the relatively recent merger of law and equity,
modern courts have continued to distinguish between fraud in the
factum and fraud in the inducemant. Courts find fraud in the
factum only in rare casesg, such as those involving forgery, gee,

a.9., Besolution Trust Corp. v. Forlinl, Nos. 91-3215, 91-3216,

91-3610, 91-361%, S1-3613, 91-2615, 1891 U.5. Dist. LEXIS 17826,
*2 (E.D. Pa. Dec. 12, 1991} {(Newcomer, J.) {("Forgery i fraud in
factum and not fraud in the inducement.™), or whers one party
"surreptitiously substitutes a materially different contract”
after the parties had agreed to language in earlier drafts, sse,

@.9., Lomnors v. Fswn Mining Corp., 30 F.33 483, 493 {34 Cir.

19947 .
On the other hand, most contemporary casegz dealing with

contractual fraud involve claims of fraud in the inducemsnt. In

Langley v. FDIC, 484 U.5. 86, 94 (1987}, for example, the Supreme

Court explained that a bank's alleged misrepresentations about

** This disparate treatment of the same contract by

different courts also explains the distinction betwsen void and
voidable contracts. The common law courts would decide whether
gealed instruments were valid or veid, but litigants could, in
certaln circumstances, petition the Chancellor for an injunction
against enforcement of a valid instrument. In such situations,
the valid instrument would be "voidable, ™ though not veid. For
an informative discusgsion of the power struggles between the
courts of law and sguity, ses generally John P. Dawson, Coke and
Bllegmere Diginterrsd: The Attack on the Chancery in 1616, 36
Ili. L. Rev. 127 {1941-19427.
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the acréage and mineral interests conveyed in a land sale
trangaction would constitute only fraud in the inducement, not
fraud in the factum. Similarly, this Court has held that the
rlaintiffs had not pled fraud in the factum when they alleged
that the defendant told them that demand notes wers not pavable

for at least ten yvears., Alten v, T.A.E.I., Inc., Ho. 87-8343,

1993 U.8. Dist. LEXIS 2639, *11-12 (E.D. Pa. Mar. 2, 1993} {J.M.
Kelly, J.). Another "clasgssic cage” of fraud in the inducement
arcge when the buyer of a portfolio of debt alleged that the

seller misrepresented the portfcolio’s value. Capiltal Funding,

VI, LP wv. Chage Manhattan Bank USA, W.A., No. 01-50%3, 2002 U.5.

Dist. LEXIS 1210z, #*8 (E.D. Pa. Mar. 21, 2003} {(Davis, J.}.
Indead, fraud in the inducement cases usually involve allegations

that one party painted a "false pilcture” of how the contract

would operate. See, o.g., Straight Arrow Prods., v. Conversion

Concepts, Inc.. No. 01-221, 2001 U.3. Dist. LEXIS 19859, at *14

n.7 {(E.D. Pa. Dec. 4, 2001} (Waldman, J.;.

With these ancient and modern precedents providing the
necessary context, we conclude that, despite thelr attempt to
characterize 1t otherwlise, the Gilannones have alleged fraud in
the inducement, not fraud in the factum. They claim that the
Alldredge Defendants and their agent fraudulently migrepresented
that 2lldredge Academy offered "a therapsutic program to help
their disabled child" when it was actually "a boot camp where

their son was intenticonally abused and neglected,® Pls.’ Mem.

Cpp. Mot., to Dismise avt 12, but this allegation focuses on how
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the Alldredge Defendants promissed them one type of program and
actually did something very different. Fraud in the factum,
however, involves a misrepresentation about the fundamental
character of the contract itself, not meraly about the gquality of
the congideration received. If the Glannones had signed a
document purporting to renounce their parental rights when the

Alldredgs Defendants told them that they wsre merely consenting

articipation in an outdoors program, then they might
have raised an issue of fraud in the factum. The
misrepresentation allegsd here, however, amounts only to fraud in
the inducement that would, 1f proven, render the Contract
voidable -- not voild.

Where, asg here, the parity seeking to avold arbitration
alleges fraud that would render a contract voidable, the Prima
Paint severability doctrine applies.®™ Thus, we turn now to the
question of whether the alleged fraud induced agsgent to the
entire contract or only to the arbitration clause. The Glannonss
have not claimed that the alleged fraud induced them to agres to
arbitrate claims against the Alldredge Defendants. Rather, they
aggert that the fraud affects the validity of "the sntire
contract, including the arbitration provision.™ Pls.’ Mem. Opp.

Mot. to Dismiss at 19 {emphasis added). Because Prima Paint, 388

* We cannot resist noting the irony in how a

distinction created by sixteenth-century courts of egquity to
attract casgses from the courts of law provided the opportunity for
the federal courts to deflect adjudicatory responsibility onto
arbitrators.
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U;S+ at 403-04, reguires ué to allow an arbiﬁrator té decide 1f

the alleged fraud induced agsent to the Contract, we will dismiss
the Glannonesg’ individual claims against the Alldredge Defendants
and ordsr them to submit thoge claims to arbitration, 1f they so

chooge,*®

E. Sufficiency of the Repregentative Claims

Though the Glamnones must arbitrate theilr individusl
claims against the Alldredge Defendants, they also assert
thirteen claims on 4 Pehalf. Pursuant to Fed. R. Civ. P.
12 {b} (6}, the Rlldredge Defendants have moved to dismigs many of
these representative claims for fallure to state claims upon

which relief wmay be granted.®®

* pefore the arbitrator, the Giannones may argue that

the entire Contract, includirg the Arbitration Clause, is
voidable under a fraud-in-the-inducement theory. If the
arbitrator decides that fraud vitiated theilr assent to the
Arbitration Clause, then he or she should allow the Court to
reach the merits of their c¢laime. On the other hand, 1if the
arbitrator concludes that the Arbitration Clause binds the
Glanncnes, then he or she may resolve those claims.
* The Court may grant a motion te dismiss under Rule
2{b})(6) "only if, accepting all well pleaded allegations in the
complaint as true, and viewing them in the light most favorable
to plaintiff, plaintiff is not entitled to relief." In _re
Burlington Coat Factory Sec. Titig., 114 F.34 1410, 1420 (34 Cir.
1987) . "The ilgsue is not whether a plaintiff will ultimately
prevail but whether the claimant is entitled to offer evidence to
gupport the claims." Scheuer v. Rhodes, 416 U.S8. 232, 236
(1974). In other words, we will not grant such a motion "unless
it appears beyond doubt that the plaintiff can prove no set of
facte in support of his c¢lazim which would entitle him to relief.®
Conley v, Gibgon, 355 U.8. 41, 45-46 {1957); see also Semerenko
v. Cendant Corp., 223 F.3d 165, 173 (3d Cir. 2000) ({(parmitting
dismisgal "only 1f it appears that the [plaintiffs] could prove
no set of facts that would entitle {them] fto reliefn). "The
{continued. . .)
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1. Count 1: RICO

In Count I, the Giannones azllege that the Alldredge
befendants vicolated the Racketeer Influenced and Corrupt
Organizationg Act (RICO}, 18 U.8.C. §§ 1951-1%68 {(2003). Sea
Congolidated Am. Compl. 9 121-42, at 20-28. RICO permits "[alny
person injured in his business or preoperty by reason of a
viclation of section 1962" to bring a civil action in federal
court., 18 U.5.C., 8§ 1964{c). While the parties focus on whether
the Glannones adeguately pled vioclations of Section 1962, see
Dafs.!' Mem. Supp. First M@t. to Dismiss at 14-17; Plg.' Mem. Opp.
Mot. to Dismige at 21-32, they fail to address whether the
complaint allegeas that“ suffered an injury to "hisg businass
or property" that would entitle his parents to asgert a RICO
¢laim on his behalf.

The complaint alleges that YYlNEPR suffered severe
physical and emoticnal injuries and irreparable harm to his

relationship with his parents. gSee Consolidated Am. Compl. 99

¥ Lcontinued)

complaint will be deemed to have alleged gsufficient facts if it
adeguately put the defendants on notice of the essential elements
of the plaintiffs’ cause of action." NWami v. Fauver, 82 F.3d 63,
65 (34 Cir. 19%6).

Even 1f the allegations are insufficient by themselves,
we will =till deny a wmotion to dismiss so long as the allegations
"in addition to inferences drawn from thosge allegations, provids
a basis for recovery." Menkowitz v. Pottstown Mewm’1 Msd. Ctr.,
154 F.3d 113, 124-125 (34 Cir. 1998); gee algo Scheyer, 416 U.S.
at 236 {"{Tihes allegations of the complaint should be construed
favorably to the pleader.™); Emergson v. Thiel College, 295 F.34
184, 188 (34 Cir. 2002) {("A complaint will withstand an attack
under Federal Rule of Civil Procedure 12{bj (&) 1f the material
facts as alleged, in addition to inferences drawn from those
allegations, provide a basis for recovery.").

23



137, 141. Though certainly significant, these personal injuries
cannot sensibly be gaild to relate to Nk business or

property. Genty v, Regolution Trust Corp., %37 F.24 89%, %18-15

(2d Cir. 18981} {(YRICO plaintiffs may recover damages for harm to
busginess and property only, nct physical and emcticnal injuries

"y see also Oscar v, Univ, Students Co-op. Rga'n, 9265 F.2d

783, 785-86 (9th Cir. 1992} ("I[1]t is ¢leay that personal

injurisg are not compensable under RICO.®); Rylewicz v. Beaton

Services, Ltd., 888 F.2d4 1175, 1180 (7th Cir. 1989) ("18 U.5.C. §

1964 {¢}), would not permit the [plaintiffs] to recover for

parsonal injuries . . . ."}; Grogan v, Platt, 835 F.2d 844, 847

(l1th Cir. 1%88) ("In our view, the ordinary mesaning of the
phrase ’'injured in his business or property' excludes persgonal
injuries, including the pecuniary losceg therefrom."); Drake v.

B.F. Goodrich Co., 782 F.2d 638, 642-44 (6th Cir. 1926} (finding

that RICO does not apply to personal injury claims) .
Because Count I of the complaint fails to allege injury

o "buginess or property, " we will dismiss - RIcO

claim.

2. Counts IIT and XI: Negligent
Child abuse and Negligent Supsrvision

In addition to thelr general allegations of negligencs
in Count X, the Glanncnes bring separate causeg of actlon for
negligent child abuse and negligent supervision in Countes III and
%I, respectively. The Alldredge Defendants reguest that we

dismiss the more specific allegations of negligence in Counts III
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and XI because Count X sncapsulates them and makes thsm
redundant. See Defs.’ Mem. Supp. First Mot. to Dismiss at 27.
In responsge, the Glannones boldly assert that each of these
claims involve "different facts and legal principles, " gee Pls.’
Mem. Opp. Mot. to Dismilsgs at 50, without identifving any case law
recognizing separate claime for negligent child abusge and/or
negligent supervision, and without gpecifving how the legal
principles governing such claims differ from those covering
general negligence. They alsoc claim that dismissiﬁg Counts IIX
and X1 would "prejudice [them] 1f stricken," but they fall to
specify the nature or degree of that prejudice. Id. at 50 n.15.
In Pennsylvania,’ "[tlhe necessary elements to
maintain an action in negligence are: a duty or obligation
recognized by the law, requiring the actor to conform to a
certain standard of conduct; a failure to conform to the standard

required; a causal connection betwesn the conduct and the

regulting injury and actual loss or damage resuliting o the

interests of another." Morena v, South Hills Health Svstem, BO1
Pa. 634, 642 n.5, 462 .24 &80, &84 n.5 {1983}, To the extant

that Pennsylvania recognizes it, the tort of negligent

i7

We apply Pennsylvanila law to Counts ITI through XIIT
and to Count XXIII because the parties implicitly agres that
Pennsylvania law controls regsolution of those claims by citing
only Pemnsylvania precedents in their briefs. Under Klaxon, this
aggumption seems to Us unwarrantad in view of zall of the
pertinent conduct to these tort claims having occurred in West
Virginia, but in an effort to avoid further arcans analysis, we
shall take the parties’ citations ag thsir walver of West
Virginia authority.
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supervision appears as a particular kind of negligence, that 1§,
negligence predicated upon a breach of a duty to supervise. See,

e.d., K.H. &D.ABH. v. JR. & N.RK., 826 A.2d 863, 872-875 (Pa.

2003). Our regearch has failed to unearth any Pennsylvania case
recognizing a distinct civil cause of action for negligsnt child
abuse,

In short, Pennegylvania courte do not distinguish
between general negligence and either negligent supsrvigion or
negligent child abuse. Because we find claims for thess latter
claims To be duplicative of the former, we will dismiss Counts

ITI and XI of the Glammones’ complalnt. Ses alsc Post v,

Hartford Life & Accident Ing, Co,, No. 02-1917, 2002 7.8, Digt.

LEXIZ 23384, at *16 (E.D. Pa. Dec. &, 2002} (R. Kelly, 8.J.}
{dismigeing one of two "subgtantively identical" counts in the

same complaint); Specialty Ins. v. Roval Indem. Co., No. 00-2482,

2002 U.s, Diegt. LEXIS 12203, at *19 (E.D. Pa. Mar. 25, 2002)
{(Surrick, J.) {(dismigsing count that was "nothing more than a

duplication” of ancther counti; Caudill Seed & Warehouse Co. v,

Prophet, 21, Inc., 123 F. Supp. 2d 826, 834 (E.D. Pa. 2000} (Reed,

£.J.) {(dismissing count that "merely duplicates” another count);

Emerican Trade Partners, L.P. v. Pegkar Int’l, Inc., Mo, 90-4204,

1821 U.S. Digt. LEXIS 11840, at *&8 (E.D. Pa. Rug. 28, 19%1)

(Waldman, J.} (same).?®

¥ In preseing the negligence clainm as

repressntativeg, the Glannones may attempt to prove that the
Alldredge Defendants abused iemm =19 falled to supervise him
{continued. ..}
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3 Countg IV and V:
Fraud and Fraudulent Misrevresentation

The Gianncneg also assert colaimg of fraud and
fraudulent misrepresentation. Because both parties treat these
cauges of action ag identical, gee Defs.’ Mam. Supp. First Mot.
to Dismiss at 23-24 (describing them as "duplicative"); Pls.’
Mem. Opp. Mot. to Dismiss at 41 (explaining that they are defined
by ddentical elemsnts), we consider thesge claims together.

Under Pennsylvania law, fraud congsists of "the
following slements: (1) a representation; (2) which is material
to the trangaction at hand; (3} made falsely, with knowledge of
ite falsity or recklessness ag to whether it is true or false;
{4} with the intent of misleading ancther intc relyving on it; (5}
justifiable reliance on the misrepresentation; and (6} the
regulting injury was proximately caused by the reliance." Gibbe
V. Brost, 538 Pa. 1%3, 207, 647 A.24 882, 88% (1994). Thes
parties contest whether the Giannonss have pled this cause of
action with sufficient particularity to comply with Fed. R. Civ.
P. 9{(b), sse Defg.’ Mem. Supp. First Mot. to Dismiss at 22-24;
Pls.’ Mem. Opp. Mot. to Dismiss at 41-44, but we discern another
fatal defesct.

While the Giannones allege that the Alldredge
Defendants made many misrepresentations to them, szes, &.g.,

Consolidated Am. Compl. 49 28, €2, an arbitrator will decide

B, continusd)

adequately.
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whether they were personally defraﬁded; gee gupra Part A. We
deal now only with the claims the CGlamnones brought on il
behalf. In this regard, the complaint fails to allegs even that
the Alldredge Defendants wmade a representation to‘ﬁ..-.ﬁh mch
legs that one was misleading, false, intended to injure, and
Justifiably relied upon.

Because the Gianncones have not alleged sufficient facts
to make out a claim that the Alldredge Defendants defrauded
S o will dismiss the c¢laims for fraud and fraudulent

migreprasentation.

4, Count. VI: Breach of Fiduciary Dubyv

In Count VI, the Glannones claim that the Alldredge
Defendants breached their fiduciary dutiss to AN
Specifically, they allege that "i{dlefendants, all of them, were

in a fiduciary relationship and/or stood in loco parentis with

P =g s hereinbefore set forth, breached théir duty to
M hich directly and/or proximately caused (N to suffer
gevere and permanent personal injuries.” Consgolidated Am. Compl.
4 177,

The Alldredge Defendants disparage thig pleading as a
"fail [ure] to allege any specifics regarding the nature of the
relationship betweenyilf M . . . and each of the [Alldredge]
Defendantg, " Defs.' Mem. Supp. First Mot. to Dismiss at 25-26,
but the Gilannones needed only to include "a short and plain

statement of the claim showing that {they are] entitled to
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reliéf}* Féd. RL Civ. B. 8{aj{z}. We hold thét the Glannones
have adegquately alleged sufficient factg to gtate a claim for
breach of fiduciary duty because "the liberal opportunity for
digeovery and the other pretrial procedures established by the
Ruleg" afford the Alldredge Defendants an opportunity to
eztablish "morse precisely the basgisg of both ¢laim and defensge and
to define more narrowly the disputed facts and issues." Conley

v. Gibson, 355 U.g8, 41, 47-48 {1957); gee also In re Catanella,

583 F. Bupp. 1388, 1401 (E.D. Pa. 1984) (Giles, J.} {(denying
motion to dismiss breach of fiduciary duty claim).

Thus, we will allow the Glannones to proceed with Count

VI on Sy -chalf.

5. count. VIT: Breach of Contract

Count. VII purports to state a cause of action for
breach of contract. In their briefs, the parties digcuss whether
the individual ARlldredge Defandants may be held liable for
breaching a contract to which they were not partiss. Sse Dafs.’
Mem., Supp. First Mot. to Dismiss at 26; Pls.’ Mem. Opp. Mot. to
Dismise at 47-4%. These arguments, however, focus on liability
for breaching a contract between the Glannonss and the Alldredge

Defendants, an issue that we leave to the arbitrator, sse supra

Part A&,
We address now only whether the Gilannones, as JEENGG
reprasentatives, have stated a claim for brsach of contract

between SR, 2nd the Alldredge Defendants. This question need
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net detain us long, for the complaint never alleges that m

entered into any contract whatscever. Cf. Corestates Rank, N.A.

v. Cutillo, 722 A.2d 1053, 1058 {(Pa. Super. CL. 1999) (explaining
that z plaintiff must prove, inter alia, "the existence of a
contract™ to prevall on a breach of contract claim).

We shall, therefore, dismiss Count VII of the

complaint.

G . counts VITIT and IX: Agsgault and Battery

The Giannones seek to recover for assault in Count VITIT
of the complaint and for battery in Count IX. The Pennsylvania
Supreme Court has defined battery ag "a harmful or offensive

contact,” Dalrymple v, Brown, 549 Pa. 217, 22%, 701 A,24 164,

170 {15%7), and asgault as Yan act intsnded to put another person
in reasonable apprehension of an immediate battery, and which
succeeds in causing an apprehension of such battery," Cucinobti
V. 2rtmann, 328% Pa. 26, 27, 1595 A.2d z21é, 217 {1960}, In this
case, the parties agree that the Giannones have alleged
sufficient facts to state valid causes of action for assault and
battery against Kelth and Travis. £See Dafg.’ Mem. Supp. First
Mot. to Dismiss at 18-19%; Pls.’ Mem. Opp. Mot. to Dismiss at 33-
34. The other Alldredge Defendante, howsver, argue that they may
not bhe held viecariously liabkle for intentional torts that Keith
and Travis committed,.

Alldredgs Academy asgerts that 1t 1z not rssponsible

for the torts of Kelth and Travieg because those torts were
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committed outside the scope of their employment. See Defs.’ Mem.
Supp. Firgt Mot. to Dismiss at 20-21. While an emplover
certainly is not liable for the torte an employee commits while

acting outside the scope of hiz employment, Pilipovich v.

Pitteburgh Coal Co., 314 Pa. 585, 589, 172 A. 136, 1237 {1934},

only the fact finder may decide whether an emploves actually

acted within the scope of his employment, Qrr v. William J. Burne

Int’]l Detective Agencoy, 327 Pa., 587, 5952, 12 &A.2d 25, 27 {1%40).

The Glannones have alleged that Keith and Travis acted within the
scope of theilr employment, gee Conasolidated Am. Compl. § 22, so
we will not dismiss the claims for assault and battery against
alldredge Academy.'®

The remalning Alldredge Defendants contend that the
Giannones "have not alleged any act on [thelr] part . . . which
would give rige to . . . claime" for assault and battery. Defg.’
Mem, Supp. First Mot. to Dismigs at 21. The Glannones suggest,
howsver, that Pennsvlvania courts recognize a "concert of actiont
theory which imposes vicarious liability on "all persons
counseling, abetting, plotting, assenping, consenting and
encouraging the committing of the assault and battery." Pleg.!
Memo. Opp. MoL. to Dismiss at 38. After reviewing the
authorities cited in their brief, we cannot agree.

Only one modern Pennsylvania court has recognized a

concert-of-action theory. In that case, the Court of Common

¥ For the same reasons, we will not dismiss the claims

for asgault and battery against Ayne Instituts, LLC.
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Pleag for Dauphin County based its opinion exclusively on a dusty

decision of the state Supreme Court. Ssee Keich v. Frost, 63 Pa.

Do & C.2d 499, 501 (C.C.P. Dauphin Cty. 1273) {guoting Frantz v.
Lenhart,, 56 Pa. 365 (1867)). Morsover, the Court of Common Pleas
relied only on the portion of the Supreme Court’s opinicn that
quoted a trial fjudge’s jury instruction. To be sure, the Supremse
Court affirmed the jury’s verdict, but its holding that the trial
Jjudge did not commit reversible error offers only the most
tenuous support for the Giannones’ theory. Essentially, they
have cited a portion of jury instruction given cnce -- more than
a century ago -- by a single Pennsylvania trial judge as the
definitive statement of Pennsylvania law on concert-of-action.
Although gome courts may "beliesve [l " othervisge, sgee

Shoop v. Dauphin County, 766 F. Supp. 1322, 1326 (M.D. Pa. 19%0C),

we predict that the Pennsylvania Suprsme Court would recognize no
concert-of-action theory that would entitle the Glannones to
recover from any of the cther individual alldredge Defendants for
azgault and battery committed by Travis and Kesith.

still, the cother individual Alldredge Defendants could
be liable if they personally assaulted or battered (. The
Glannones have alleged that all of the "[dlefendant g" committed
these torts, see Consclidated Am. Compl. 9§ 175, 177 {(emphasis
added). 1In light of the earlier descriptions of 3l
injuries, see id. ¥ 141, these allegations are specific encugh to
preclude dismiszsing the claims for assault and battery against

any of the alldredges Defendants.

32



7. Count XII: Intentional
Infliction of Emcticnal Distress

In Count XII, the Giamnonsg attempt to recover for
intentional infliction of emotional distress. The Pennsylvania
Supreme Court has not been inclined to gpecify the slements of

this tort, Sse Hov v, Angelone, 720 A.2d 745, 753 n.10 (Pa.

1998}, but it hag approved of a lower court’s explanation that
the conduct at lssus "must be go outragsoug 1n character, and so
extreme in degree, as Lo go beyond all posgible bounds of
decency, and to be regarded ag atrocious, and utterly intolerable

in a civilized society." Id. at 754 (quoting Buczek v. First

Nat’l Bank, 531 A.24 1122, 1125 {(Pa. Super. Ct. 1987})). "[Ilt is
for the court to determine 1f the defendant’s conduct ig so

extreme ag to permit recovery." Cox v, Keystonse Carbon Co., 861

F.oad 2390, 3%5 (34 Cir. 1988) {applvying Pennsylvania law] .

At thig stage of the proceedings, we cannot hold that
the Alldredge Defendants did not act outrageously, so we will
allow the claim for intentional infliction of emotional distress

to procesd. See also Hatchigian v. Hartford Ins. Co, , No.

03-3252, 2003 U.5. Dist. LEXIS 15666, at *14 (E.D. Pa. Aug. 13,
2003) (Buckwalter, J.) {(denying a motion to dismisgs because it
wag "too sarly to determine whether Defandant’s conduct was 50
extrema aznd outragsous asg Co sgupport an emotional distress
clailm®) .

8. Count XIII: Negligent
Infliction of Emotional Distress
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The Aildredge Defendants mo%e for dismissal of Count
XITi’s claim for negligent infliction of emotional distress
becausge they claim that the Glannones have "fziled to allege the
requigcite slements to proceed" with that claim. Defs.’ Mem.
Supp. First Mot. to Dismigs at 20. Under Pennsylvaniaz law, a
plaintiff may recover for negligent infliction of emotional
digtress when he "sustains bodily injuries, even though trivial
or minor in character, which are accompanied by fright or mental
suffering directly traceable to the peril in which the
defendant’e negligence placed the plaintiff . . . .* Poters v.

Philadelphia, 380 Pa. 581, 589, 112 A.2d 100, 104 (1955},

The complaint clearly alleges that (EaP sustained
bodily injuries, gsee, e.g., Congolidated Am. Compl. § 141, and it
algo stateg that the *[dlefendants[']" negligence "lad to
[ ccvere cmotional distress,t id. at § 187 (emphasis
added). Thege allegations state a c¢laim upon which relief may be
granted, s0 we will not dismiss the cause of action for negligent

infliction of emotional distress.

9, Count ¥XXITI: Civil Consgpilracy

The final count in the Gilammones' complalint asgerts the
existence of a civil conepiracy including the Alldredge and
Greens Defendants. "To prove a civil congpiracy, 1t must be
chown that two or more persons combined or agresed with intent to
do an uniawfiul act or to do an otherwise lawful act by unlawful

means. Proof of malice, 1. e., an intent to injure, is essential
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in proof of a2 conspiracy.' Thompson Cozal Co. v. Pike Coal Co. .,

488 Pa. 198, 211, 412 A.2d 466, 472 (197%) f{citations omitted).
Although the complaint plainly alleges that the Alldredgs
Defendants "engaged in a combined or concerted acticn to
accomplish an unlawful purposgs,” gee Conscolidated Am. Compl. §
218, it faills to allege that the Alldredge or Greens Defendants

20

acted maliciously. Without such an allegaticn, the complaint
faile to state a claim of civil conspiracy for which relief may
ke granted. Thus, we will dismiseg the c¢ivil conspiracy claim

against all defendants.

C. Conclusion

Ag noted, the Glannones, individually and on behalf of
TR, ccck to recover from the Alldredge Defendants on thirteen
geparate cauges of actlion. Becausge they agreed to arbitrate
their own claims, we will dismiss all thirteen of the Gliannonas!
individual claims. In addition, we will dismissg the claims for
RICO {Count I), negligent child abuse {Count III}, fraud {Count
IV), fraudulent misrepresentation {(Count V), breach of contract
{Count VII}), negligent supervigion (Count XI), and civil
congpiracy {(Count XXIII) that they assert on ‘ penalf. Ws

will, however, allow the Giannones to procsed with JNNG_G

* The Giannones claim that the Alldredge Defendants
"were more interested 1n generating revenue and ilmproving theilr
corporate and personal sarnings than in the welfare of h’
Consolidated Am. Compl. ¥ 131, but this allegation falls short of
the "intent to injure™ that the Pernevlvania Supreme Court
requires to state a cause of action for civil conspiracy.
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claimg for brsach of fiducilary duty {(Count VI), assault {Count
VIII}, battery {Count IX}, negligence {(Count ¥}, intentional
infliction of emcticonal distress (Count XII}, and negligent
infliction of emoticnal distress {Count XIII).?

The procedural congequences of these decisions have not
egcapead our attention. Thisg litigation is now on two tracks, one
arbitral, the other judicial. Becauge, as noted above, it is
entirely possible that the arbitrators may ultimately conclude
that the merits of this matter should return to our Court, it is
entirely posgible that we could twice confront the game merits,
albeit in different claim dress. In the interest of judicial
gconomy, therefore, we will stay our hand until the arbitral
ploture clarifiss.

An Order follows.

* The Creene Defendants have not filed a motion to

dismigs, 80 we will not dismise any of the claims against them
stated in Count II and Counts XIV through XXII of the complaint.
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I THE UNITED STATES DISTRICT COURT

FOR THE BASTERN DISTRICT OF PENNSYLVANTIA

e CIATNONE, SR. and RITA - CIVIL ACTION
GIANNONE, Individually and asg

Parante and Natural Guardians

for oy cIANNONE, JR.,

Thelr Minor Son

AYNE INSTITUTE, et al. : NG, 03-1718

OROER
AND NOW, thisg 2%th day of October, 2003, upon
consideration of defendants’ motions to dismigs and plaintiffs’
regponses thereto, and in accordance with the accompanying
Memorandum, 1t is hsreby ORDERED that:
I. Defendants’ motionsg to dismiss (docket entrieg # 8

and 18) arse GRANTED IN PART 2ND DENIED IN PART, as follows:



a. Insofar ag they asgert plaintiffs’ own causes
of action, Count I, Counts III through XIII, and Count XXIII are
DISMIZESED WITHOUT PREJUDICE; and

b Inscfar as they assert plaintiffs’ causes of
action as representatives of NN Giannone, Jr., Counts I, IIT,
v, vV, VII, ¥I, and XXIII are DISMISSED WITH PREJUDICE;

2. Insofar ag they relate to thelr own causes of
action, and 1f they elect to press them, plaintiffs SHALL
AREBITRATE Count I, Counts III through XIII, and Count XXIII;

3. By November 17, 2002, plaintiffs shall SHOW GOOL
CAUSE for their fallure to serve Lance Wells, Ray Gwilliam, Tom
Harvey, Stan (Last Name Urnknown), Sarah {Last Name Unknown),
Travis (Lagtf Name Unknown), Keith (Last Name Unknown), and John
Dog Nos. 1-15, or all counts against these defendants shall be
dismigsed;

4. Except az To the preceding paragraph, this action
iz STAYED pending f£inal arbitral action; and

5. The Clerk shall place this matter in CIVIL

SUSPENZE.

BY THE COURT:

Stewart Dalzell, J.
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